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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code
effect at the tinme the petition was filed. The decision to be
entered i s not reviewabl e by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

effect for the year in issue.
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Respondent determ ned a deficiency in petitioner’s Federal
income tax of $1,664, and an addition to tax under section
6651(a) (1) of $416, for the taxable year 1997.

The dispute in this case centers around whet her petitioner
filed in April 1998 a Federal incone tax return for taxable year
1997. If the Court finds that petitioner did file a return at
that time, the parties agree that the period of limtations has
expi red and that respondent nmay not assess any tax wth respect
to taxable year 1997. |If the Court finds that petitioner did not
file areturn at that tinme, the only issue remaining for
deci sion, after concessions by both parties, is whether
petitioner is liable for the addition to tax under section
6651(a)(1) for failure to file a tinely return.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the suppl enmental stipulation of
facts, and the exhibits attached thereto, are incorporated herein
by this reference. Petitioner resided in San D ego, California,
on the date the petition was filed in this case.

On April 15, 1998, petitioner mailed to respondent, via
first class mail, a Federal incone tax return for taxable year
1997. Petitioner nailed the return in an envel ope on which she
had handwitten the address and affixed first-class postage.
Petitioner’s daughter, Natalie Genous, had driven to petitioner’s

house to pick up petitioner; they then picked up Ms. Genous’s
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daughter from school and proceeded to the post office, where they
waited in along line and mailed the return at the drive-through
mai | box. The return, signed by petitioner and dated April 13,
1998, reflected an overpaynent of $1,182 as a result of
petitioner’s claimof an earned incone credit in that anount.

Respondent’s records indicate that on June 7 and August 2,
1999, he nmiled petitioner taxpayer delinquency notices with
respect to taxable year 1997. Although petitioner had a copy of
the 1997 return that she nmail ed, she did not have copies of
certain supporting docunents that were required to be filed with
the return; i.e., Forms W2, Wage and Tax Statenent, and Fornms W
2G Certain Ganbling Wnnings. At or around the tine petitioner
recei ved the delinquency notices, she requested copies of these
supporting docunents fromrespondent. Petitioner received these
docunents in the formof a conputer report which was generated on
August 27, 1999. During 1999, petitioner underwent surgery for a
tumor and she was involved in an autonobile accident. Petitioner
did not resubmt a copy of her return to the Internal Revenue
Service (IRS) imedi ately after learning that the IRS did not
have the original because she had difficulty finding the copy,
she was undergoing the nedical treatnent, and an |IRS enpl oyee had
told her that she could have nore tinme to submt a copy.

By |etter dated February 1, 2000, the IRS notified

petitioner that it had no record of her filing a return for 1997.
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Respondent’ s records indicate that respondent had prepared a
substitute return on January 20, 2000, and the February 1, 2000,
letter set forth the IRS s initial calculation of petitioner’s
tax liability for 1997. Petitioner subsequently personally
delivered a copy of her return to I RS Taxpayer Service/ San Di ego
on February 29, 2000. The copy of the return was stanped
received at the Fresno Service Center on April 19, 2000. The
words “duplicate copy” appear on the return; the record is silent
as to who nade this notation. Respondent’s records indicate that
the IRS treated this return as an anended return. Petitioner
recei ved a Form 4549, Inconme Tax Exam nati on Changes, dated
January 15, 2002, which reflected a proposed deficiency of $1, 664
and a proposed section 6651(a)(1) addition to tax of $416. The
noti ce of deficiency underlying this case, issued on Novenber 13,
2002, reflected the sanme amounts for the deficiency and the
addition to tax as did the Form 4549.

Subj ect to exceptions not applicable here, taxes inposed by
the I nternal Revenue Code nust be assessed within 3 years after a
return is filed. Sec. 6501(a). Thus, if a notice of deficiency
is issued after the 3-year period of |imtations has expired, the
assessnment and collection of the deficiency determned thereinis
statutorily barred. 1d.

Cenerally, a docunent is considered filed with the I RS when

that agency receives it. Jones v. United States, 226 F.2d 24, 28
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(9th Gr. 1955); Bashamv. Comm ssioner, T.C Menp. 1999-123.

However, if a return is sent to the IRS via registered mail, the
registration is prima facie evidence that the docunent was
delivered to the addressee. Sec. 7502(c)(1)(A). Furthernore,
except in situations where this Court is constrained to do

ot herwi se pursuant to Golsen v. Conm ssioner, 54 T.C. 742 (1970),

affd. 445 F.2d 985 (10th Cir. 1971),! we consider proof that a
docunent was properly nailed and postnmarked to give rise to a
presunption that the docunent was delivered to, and received by,
the person to whomit was addressed--even if the docunent was not

sent via registered mil. Lewis v. United States, 144 F.3d 1220

(9th Gr. 1998); Anderson v. United States, 966 F.2d 487 (9th

Cr. 1992); Estate of Wod v. Conmm ssioner, 92 T.C 793, 798

(1989), affd. 909 F.2d 1155 (8th Cir. 1990); Bashamv.

Comm ssi oner, supra. The Court of Appeals for the Ninth Grcuit

held in Anderson v. United States, supra, that extrinsic evidence

may be used in proving that a Federal inconme tax return was
tinely mailed. That court stated in a subsequent opinion that
“Anderson stands for the broad rule that if a taxpayer furnishes

credi bl e evidence of the date her letter to the Service was

This Court generally applies the law in a manner consi stent
with the hol dings of the Court of Appeals to which an appeal of
its decision lies, Golsen v. Conm ssioner, 54 T.C. 742 (1970),
affd. 445 F.2d 985 (10th Cr. 1971), even in cases subject to
sec. 7463(b). But for the provisions of sec. 7463(b), the
decision in this case would be appealable to the U S. Court of
Appeals for the Ninth Grcuit. Sec. 7482(b)(1)(A).
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post marked, that date is the date that controls.” Lews V.

United States, supra at 1223. In Lewis, the court found that “a

taxpayer with an unbl em shed reputation for paying taxes [whoO]
produces circunstantial evidence supporting his word” has
provi ded sufficient evidence under Anderson, even in the absence
of “the taxpayer’s sworn testinony that she had seen a postal
clerk affix the postmark on the appropriate date.” 1d. at 1222-
1223.

As di scussed above, we have found that petitioner mailed her
1997 return on April 15, 1998. W base this finding on the
credible testinony of petitioner and her daughter, M. Genous.
There are no inconsistencies in petitioner’s version of events,
and respondent did not present any evidence directly calling into
question the testinony of petitioner or Ms. Genous. On the basis
of this testinony, therefore, we conclude that the return was
mai led in a properly addressed envel ope with sufficient postage,
and that the return bore a postmark of April 15, 1998. See id.
at 1223. Because we find that the return was properly and tinely
mai | ed, a presunption arises that the return was delivered to the
RS within a reasonabl e amount of tinme thereafter. See id.;

Anderson v. United States, supra; Estate of Wod v. Conm Sssi oner

supra; Bashamv. Conmm ssioner, supra. Respondent did not present

sufficient evidence to rebut this presunption. The only evidence

in the record supporting respondent’s position is a “Certificate
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of Assessnents, Paynents, and Ot her Specified Matters”, provided
by respondent, which fails to reflect the filing of a return by
petitioner in April 1998. W do not find this docunent, standing
alone, to be sufficient to rebut the presunption of delivery in
t he presence of unchall enged evidence of mailing. Consequently,
we find that respondent received petitioner’s return in Apri
1998, and that the return was filed at that tinme. Because
petitioner filed her return in April 1998, and the notice of
deficiency was issued in Novenber 2002, the assessnent and
collection of the deficiency determ ned therein is statutorily
barred. See sec. 6501(a).

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be entered

for petitioner.




